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FOREWORD 

It  is  ix>t  the  fiiiKrtun  of  a  ibce^ 
if  it  deals  with  a  tedmical  subjed;;  but  it  is  worth  while  to  ei^lain  biefly  the  puf 

pose  of  the  article  and  the  standing  of  the  authors. 

In  a  new  field  of  jurisprudence  there  is  occasioQ  for  proceeding  thoughtfully 
and  ddiberateiy .  This  is  spedaUy  true  of  iadk>  leguktioQ,  which  m 
on  a  recognition  of  sound  engineering  as  well  as  legal  principles.  In  response  to 
numerous  reque^  for  guidance  and  information,  the  members  of  the  Legal  Divi' 
sioQ  of  the  Ckxnmissioa  feel  an  obligation  to  transmit  the  fruit  of  their  experkooe 
to  less  experienced  persons  engaged  in  iht  fmnulation  of  regulatory  measures. 

Since  radio  is  a  new  art,  there  is  hope  for  establishing  a  uniform  and  scientific 
sy^em  of  control — the  chief  objed:  in  the  minds  of  the  authors  of  this  paper. 
TransmissioQ  of  intelligence  by  radio  is  interftate  commerce,  and  puUic  intereft 
requires  Congressional  action  to  admini^er  and  conserve  die  edier  for  the  maxi^ 
mum  benefit  of  the  people  of  the  United  States.  The  Radio  Ad:  of  1927,  as 
amfn^^j  represents  the  latest  Federal  statement  of  the  subjecft.  Meanwhile,  in 
rea>gnitk)n  of  local  intereA»,  State  kgislabires  and 

imposing  a  measure  of  control  on  radio  transmission  and  reception  and  on  the  use 
of  apparatus  causing  interference.  Some  of  these  measures  are  legitimate  and  use' 
fill,  idling  wdl  witibin  ihe  soc^  of  t^  Some  are  clearly  uncooAi' 

tutional,  since  they  interfere  with  Federal  r^ulatkm.  And  some  unconsciously 
ignore  well-e^ablished  engineering  principles  and  practices.  Without  assuming 
in  any  sense  to  dictate  local  policy,  the  authors  of  this  paper  have  outlined  the 
proper  scope  of  local  rq^tkxi,  and  they  have  indicated  some  of  the  mifttakraij 
both  of  policy  and  of  law,  which  have  hem  innooendy  incorporated  in  State  ftat^ 
utes  and  municipal  ordinances. 

Mr.  Segal  and  Mr.  Spearman  are  well  qualified  to  write  on  this  subject.  Apart 
book  their  present  occupation,  which  provides  unique  opportunity  to  ftudy  die 
subject  of  radio  regulation  in  all  its  aspecfts,  they  both  have  a  background  of  ex-* 
perience  as  general  praditioners.  Moreover,  they  are  well  equipped  by  ^udy  and 
e3q)erience  to  discuss  the  engineering  aspe<^  of  the  problem,  which  forman  indis' 
pensaUe  basis  for  aU  forms  of  rq^idbtk)^ 

Bethuel  M.  Webster,  Jr., 

General  Counsel. 

6i29»-a»  (m) 


STATE  AND  MUNICIPAL  REGULATION  OF 

RADIO  COMMUNICATION 


The  more  rapid  progress  of  scientific  achievement  than  legal  oontrot  is  no* 
whece  better  illu^ated  than  in  the  history  of  radio  legislation.  The  Adt  to  Reg' 
date  Radio  Commumcatioci,  passed  AuguA  13. 1912  (37  Stat.  302).  which  was 
in  effcdt  imtil  1927,  was  drawn  with  a  view,  among  otbcra,  to  ei^^ 
vclopment  of  the  radiotelephone  art.  But  it  never  contemplated  the  magnitude 
cdthaX  development  into  modem  broadca^g^The  licensing  of  ^tions  for  radio 
transmissicm  was  placed  with  the  Secietaiy  of  Qimmerce.  In  Hoover  v.  Intercity 
Radio  Co.  (286  Fed.  1003  (1923)),  the  Court  of  Appeals  of  the  DiftriA  of  Golumf 
^ia  held  that  the  granting  of  a  Nation  license  after  proper  application  was  a  purely 
mini^ial  aA  and  that  mandamus  would  lie  to  compel  the  issuance  of  the  Ucense. 
The  Cburt  also  heki  that  theie  was  a  duty  on  the  part  of  the  Secretary  to  desig' 

nate  a  frequency  upon  which  the  ^atfon  was  to  operate.  Subflequoitly,  in  United 
States  v.  Zenith  Radio  Corporation  (12  F.  (2d)  614  (1926)),  the  United  States  Dis' 
tti<a  Court  for  the  Nortbem  IHeaaA  of  Illinois  held  that  under  certain  of  the 
criminal  provisions  of  the  A<ft,  a  Aation  owner  could  not  be  punished  foe  diste* 
garding  the  frequency  assignment  of  the  Secretary  of  Commerce. 

The  entire  que^on  was  referred  to  the  Attorney  General  of  the  United 
States.  On  July  8, 1926,  he  gave  it  as  his  opinion  that  the  Act  of  1912  was  a 
"  dired:  legislative  regulation  of  the  use  of  wave  lengths'*  and  tliat  the  Secretary 
of  Ccanmerce  had  no  general  authority  to  Umit  the  time  during  which  Nations 
mi^t  operate,  the  amount  of  power  they  might  use,  or  to  specify  the  frequency 
band  which  they  might  occupy  (35  Op.  126).  ^ 

This  extended  the  so'called  breakdown  of  the  law.  The  great  number  of 
broadcasting  ^tions,  their  conflicfting  desires,  and  the  selfishness  of  many  of 
them,  all  coupled  with  the  inability  of  the  Secretary  of  Coimnerce  to  refuse  U' 
censes  or  to  re^rid:  their  uttotign,^bcou^t  about  an  tntoleral^  condition  of 
chaos  and  interference  in  the  broadca^  portion  of  the  spedrum.  For  a  long  time 
experts  and  those  in  auAority  had  indicated  that  new  legislation  was  required. 
The  dramatic  breakdown  of  the  law  brought  this  optoion  forcefully  iato  the  pub* 
lie  mind  and  a  powerful  sentiment  developed  in  fevor  of  new  legislation. 

Congress  passed  the  Act  for  the  Regulation  of  Radio  Communications  and  for 
Other  Purposes,  which'was  approved  February  23, 1927  (44  Stat.  1 162).  As  this 
Act  provided  for  the  creation  of  a  Federal  Radio  CommissaQn  which  is  compelled 
to  proceed  cautiously  and  only  after  careful  ^udy  and  which  is  of  necessity  lim' 
ited  in  its  activities  by  physual  and  scientific  factors,  it  is  evident  that  the  Act 
of  1927  was  no  immediate  satisfauakn  of  popular  demand  for  control 

The  demand  therefor  broke  through  its  mo*  accessible  outlet— municipal  kg' 
islative  bodies.  The  flow  continues  even  now  that  the  Federal  Radio  Commission 
has.  by  its  broadcafting  Nation  reallocatkxi  e&dive  November  11, 1928»  greatly 
ameUorated  conditions  of  teceptxaa. 


Attempted  State  and  mamdpal  control,  whik  in  a  large  measure  springing 
from  a  desire  to  improve  reception  conditions,  is  now  broadening  its  scope,  taking 
jonwmrrablefogas. 

llie  earlier  8UcftlegisIafticMt(^  enacted  as  Id^  1929,  fef^ 

city  of  Atchison,  Kans.  The  ordinance  of  that  dty  provides  penalties  ft>r  anyone 
"unnecessarily  and  eledrically  di^urbing  the  atmosphere  within  the  limits  of 
^  dty . . .  ^  anjr  means  vtrbataoeva  not  necessarily  incident  to  the  .opecatioa 
of  some  device,  mechanism,  appacatus  tHed  and  vaeM  ki  aiif  bosfoeai,  trads, 
or  occupation."  The  city  attorney  of  Atchison  subsequently  interpreted  this 
ordinance  as  not  applicable  to  federally  licensed  transmitters. 

In  l<tt5,  Minot,  N.  Dak.,  eoatSed  an  ord&ancc  embodying,  in  efifecS.  the  pro* 
visions  of  the  Atchison  ordinance  and  in  addition  imposing  certain  quiet  hoofs 
upon  amateur  ^tions  which  quiet  hours  were  more  ^ringent  than  and  in  con* 
SSfSt  with  the  regulations  of  the  Department  of  Commerce. 

Oh  October  1, 1926,  Wfimore,  Ky..  passed  an  orc&iance  nspoong  an  annual 

license  tax  of  $100  upon  "all  owners  or  operators  of  each  broadca^g  or  radio* 
casting  totion  operated  within  the  limits  of  the  city  .  .  .** 

lAinnesspo^  Minn.,  on  February  11, 1927,  enacted  an  ort^nance  imposing  a 
similar  Ucense  tax,  prescribing  tihc  location  c£  Nations  with  teSeteaxx  to  Aeif 
interferencc'producing  possibilities,  and  seeking  to  eliminate  electrical  interfer* 
enoe  wilii  radio  recepticsi.  The  Minneapolis  ordinance  is  probably  the  most 
extensive  now  in  eisct. 

Since  it  was  passed,  the  field  of  attempted  regulation  by  local  entities  has  been 

almost  indefinitely  extended. 

The  wide  range  of  radio  laws  enaded  by  States  and  munidpa&ieB  is  shown 
fyy  the  foOowing  classification  d£  some  now  in  eSeA: 

I,  Laws  providing  dired;  local  control  of  radio  transmission  or  apparatus,  sodl 
as  those — 

A.  Prescribing  local  licenses  or  privily  taxes.' 

B.  Limiting  tlic  operation  erf*  rec^tion  apparatos.' 

C.  Re^ricfting  the  hours  of  transmission.  • 

D.  Dealing  with  the  locatioa  of  transmission  equipment — 

1.  To  prevent  the  type  of  intaferencc  known  as  "blanketing" 

(laws  limiting  the  power  output  of  transmitters).  * 

2.  To  make  zoning  laws  applicable  to  radio  towers  and 

buildup.' 

»  Municipalities:  Kentuclb,  Wilmore,  ordinance  No.  43,  Oct.  1, 1926  (held  unconifi  itutional,  enforcement  enjoined,  White* 
hurfl  V.  Crimes  et  al,  21  F.  (2d)  787d  {1921);  Minnesota,  MinneapoUs,  ordinance  of  Feb.  11, 1927,  Sees.  II-III.  as  amended 
May  13, 1927.  The  following  may  be  interpreted  aa  within  this  cSaaa:  Oregon,  Mnhirfl>«l4taMot]flklfl^Ml«>7> 
lUiri»rs.oriteDnNo.9(aA«e.4,»39.  ^ 

»ata:Mtfa)e.di.2l5.PablkI«ra»1927..^1^037:M^^  Mimklft» 
tte  CUyStniia^lM  Angeles. 

i  States:  Michigan  Ad:  No.  131,  Public  A<as,  1927.  sees.  1-3.  Municipaliti<s:  Indiana,  Franklin,  ordinance  No.  427.  Feb.  2, 
1928  (as  to  all  types  of  transmission  except  "broadcaaing");  Minnesota,  Minneapolis,  Feb.  11. 1927.  Sec  V.JThe  following 
may  be  interpreted  a»  witbio  this  class:  California,  Santa  Ana;  IndiMU.  Bbdain|pl*»  fdk  1*  JSOttlum  fMMi  nnr 
M»  352,  >a.  S»  naS:  ImMMm.  KidMn  >4)Hk 
ttmh^  otdtnance  No.  904.  Apr.  4, 1927. 

'  *  Mufcijxlinia;  Mimiesal*, Minneapolis,  Feb.  11, 1927,  Sec.  IV;  Horth  Dakptd.  Minot.  »ec.  3. 
*TU>fRmibiDinuiycttiei.  frw  vhmfj  a  ntiiff  broadfai*^iPg  ^af^nn  f «  a,  hminesa,  othgrs  a«  am  tndnlM  me. 


.  8 

Eattcndng  the  Stale  «  centscil  ma  public  stiktks  to  laiiao  tcaaa^ 

F.  Concerning  themselves  with  the  sabgpft  WHttec  of  ndio  tsma^ 
mission.^ 
II.  Aatinuisanoe  laws. 

A.  For  tlie  contrcJ  of  locally  originating  eledxical  interfeceiioe  with 

radio  reception.* 

B.  For  the  Qoattd  of  loud-speaker  operation  ^ 

A.  As  to  towers,  polw,  ftty  wires,  aoteonaffi  elfe*^ 
As  to  wiring  (fire  ha2;ards).^* 
ETtB  tfaw  cbiwii^f^>«  iHmtoarivg  than  indiifiive,  Xlaay  of  tiie  ordir 

It  is  the  plan  of  this  paper  to  follow  this  classification  in  a  discuasitlicf  l^cse 
ordiaaoces    to  ^)  their  validity  and  (b)  their  policy* 

I 

LAWS  PROVIDING  DIRECT  LOCAL  CONTROL  OF 
'  RADIO  TRANSMISSION  OR  APPARATUS 

Certain  legal  considerations  itxunediatdy  sugge*  themsdvesm 

By  enactment  of  iht  Radio  ASt  of  19^,  supra  (»  wdlaa  by  pcior  aiStoof  Coii^ 

gress),  the  United  States  Government  assumed  the  regulation  erf  radio  con»Qum^ 
cation  as  a  nation-wide  problem  admitting  of  and  requiring  a  uniform  system  of 
n^j^idaticKi  and  created  ibit  Federal  Radio  Cominisskn  to  admimAer  llie  law. 

8  States:  Nfidi^Fklltte  Adi»  1087.  Mo.m&N^^ 

A<as  of  1928), 

7  States:  Illinois.  Cahill's  Revised  Statutes.  1927.  ch.  38.  p.  936  (extending  the  libel  law  to  slanders  uttered  over  radio 
Aations);  Minnesota.  Mason's  Minnesota  Statutes,  1927,  sec.  9950-16  (requiring  dhc  faraMki*ing  of  infar—Cinft  iKlpM  in 
iocattagdtolen  property  arid  d>edia<efliwtiooof  ipfenMticm  as  to  wrottgdom^waatecp, 

^ButK  Mffaf,  ch.  2taL  A|)C.  16,  1927.  lAvmkipaUtiej:  Cdlifomia,  Crescent  City,  Los  Angeles.  Santa  Ana;  Indiana^ 
mn^friflNm,  Feb.  21.  1928,  Franklin,  ocdtnance  No.  427.  Feb.  2,  1928;  Iowa,  Storm  Lake  (failed  of  State  ratification.  1928); 
KfllJtfS.  AtchiBon  (1923);  Louisiana,  Bunkie;  Michigan,  Bay  City.  Feb.  15, 1929.  City  of  Two  Harbors.  Iron  River.  Munroe; 
Minnesota.  Minneapclis.  Feb.  11,  1927.  Sec.  VII.  St.  Paul;  7ichTas\a,  Lincoln;  ^cw  Toric  Boonville.  Jan.  21.  1929;^>tOTth 
Dakota,  Minot,  sees.  1-2;  Okh^uma,  Dumright;  Oregon.  Ivlanhfidd,  ordtoanoe  Nb.  133(^  Mr.  7t  »27.Ro«fe«nti**«wn 
Mb,  904^  Apr.  4. 1927.  Ftactfand,  onteaor  Ma  5Ufi»,  Jin.  la.  19a9.Mnmdedbr«EttHn  M».5l7i4.  Mk.39.  1927; 
Virginia,  Waynesboro;  Wfldtfngton,  Spokane,  ordinance  No.  C  4237.  May  7. 1928;  WiKOiutn,  Antigo,  Nov.  28, 1928,  Ash' 
land.  North  Fond  du  Lac,  Oshkosh,  Stevens  Point,  Mar.  6. 1928.  Watertown,  Waupcca.  ordinance  No.  68,  Nov.  7. 1928. 

^Municipalities:  CoJ^mto,  QBtiud* Ofdtnance  No.  21S9  NSb  Dec  1»  IWl;  Midi*uH  Detroit,  ordinaacc  No.  243B. 
■ec,  6,  Junes.  1926. 

■  w  State:  Wisconsin,  orders  Nos.  139>-1399,  State  BkOxkal  Code.  Mmk^Ulkr.  CaUfmnm^  MMey,  enliMae  Ifc. 
14ftM8bScpC.ll,1928toto  I>Mtn,sec.2iABaj&^Obdc;Oift^  P-  ^08; 

Mmyknd,  ^^t^'*^,  mc  d>  Appendix  A.  1178,  City  Code  of  1927;  Michigan.  Flint,  ordinance  No.  38,  Aug.  28, 1922; 
Missouri,  St.  Louis,  ordinance  Ka  33135,  sec  250.  Revised  Code  of  1926  (m  also  "iidodeLOldiaaBai"  inJ^ott  No.  346r 
New  York  State  Bureau  of  Municipal  Information.  April  3,  1925). 

"Muniapaliti«:  Missouri,  St.  Louis,  ordinance  No.  33135,  sec.  250,  Revised  Code  of  1926;       Torl^New  Tod;  Ohio, 
Cleveland, oidinance  No.  58781A  (sec  l736Aqf  the cod^  aa&d^  U— rflH'ia>  nil  %wuaKimm  >ltafcolit«jOB— ifh 
ttoa  of  art.  37,  Code  ofl^UkMsa  Boild  of  FiR  Uo^^ 
SCittBmaof  Moofc^Iolbap^^       3, 1925. 


I 


RADIO  COMMUNICATIONS  ARE  ALL  INTERSTATE  COMMERCE 
REGARDLESS  OF  WHETHER  THEY  ARE  INTENDED  FOR 
RECEPTION  BEYOND  THE  STATE  AND  REGARDLESS  OF  ANY 
QUESTION  OF  HIOHT 

In  WHukurit  V.  Gnmes  (21 F.  (2d)  787).  tbc  court  held: 

Radio  communications  are  all  interttatc  This  is  so,  though  they  may  be  intended  only 
for  intrastate  transmission;  and  inter^te  transmission  may  be  seriously  aieAed  by  commtl* 
nications  intended  only  for  intra^te  transmission.  Such  communications  admit  of  and 
require  a  uniform  sy^em  of  regulation  and  control  throughout  the  United  States,  and 
Congress  has  covered  the  field  by  appropriate  legislation. 

In  Umted  States  v.  American  Bond  and  Mortgage  Co.  et  al  (31  F.  (2d),  44S 
(D.  C,  N.  D.,  E.  D.,  111.),  1929)  Judge  Wilkeraon,  in  a  very  able  opinion,  said: 

It  does  not  seem  to  be  open  to  que^ion  that  radio  transmission  and  reception  amo!^ 
the  States  are  inter^ate  commerce.  To  be  sure,  it  is  a  new  species  of  commerce.  Nothing 
visible  or  tangible  is  transported.  There  is  not  even  a  wire  over  which  "ideas,  wishes, 
orders,  and  intelligence"  are  carried.  A  device  in  one  State  produces  energy  which 
reaches  every  part,  however  small,  of  the  space  affected  by  its  power.  Other  devices  in 
that  space  respond  to  the  energy  thus  transmitted.  The  joint  action  of  the  transmitter 
owned  by  one  person  and  the  receiver  owned  by  another  is  essential  to  the  results,  but 
that  result  is  the  tWP""*"^  of  intelligence,  ideas,  and  entertainment.  It  is  intercourse 
and  diat  intereourse  is  canmetcc.  {Gihhom  v.  Ogden,  9  Wheat.  1,  68;  Pensacoh  Tele 
'ffoflk  Cb,.  96  U.  S.  1. 9;  Weiesm  Unkm  Telegraph  Co.  v.  Petidieton,  122  U.  S.  347. 356; 
Intenumond  Text  Booi(  0>.  v.  FSgK.  217  U.  &  91. 106. 107.) 
(See  also  24  Op.  100, 101;  Marconi  Wireless  Telegraph  Company  of  America  v. 

Commonwealth,  218  Mass.  558;  Minnesota  Rate  Case»  230  U.  S.  352;  American 

Bxj}ress  Co.  V.  United  States,  212  U.  S.  522.) 

SINCE  RADIO  COMMUNICATION  IS  INTERSTATE  COMMERCE 

AND  IT  ADMITS  OF  AND  REQUIRES  A  UNIFORM  SYSTEM  OF 
CONTROL  THROUGHOUT  THE  NATION,  IF  NOT  THROUGH- 
OUT THE  ENTIRE  WORLD,  THIS  CONTROL  IS  VESTED  EXCLU- 
SIVELY IN  CONGRESS  AND  ITS  AGENCIES  TO  THE  EXCSLUSION 
OF  THE  SO-GALLED  POUCE  POWER  OF  THE  STATES 

That  radio  requires  uniform  national  and  international  control  is  apparent  from 
cvca  a  passing  consideration  of  the  art.  "Radio  waves  know  no  frontiers."  They 
have  been  tlie  subjcA  of  repeated  intcmatiooal  conferences  dating  from  1906.  A 
5'kilowatt  broadcafting  installation  anywhere  in  ^  United  States  has  an  inter* 
ference  range  extending  beyond  the  borders  of  the  country.  In  the  frequencfes 
above 6,000  kilocycles,  transmissioos  using  less  power  than  that  of  a  small  eledric' 
light  bulb  aie  heard  around  the  wodd.  Allocations  of  frequency  and  power  to 
^tions  must  produce  severe  interference  unless  they  are  made  part  a  generally 
interrelated  allocation  of  national  scope.  Where  power  or  frequency  gives  a 
ftatioQ  intematioQal  eisc^  its  aimignfM^t »  registered  with  the  International 
Rireau  at  Berne. 

In  the  Case  of  the  State  Freight  Tax  (15  Wall  232, 21 L.  ed.  146)  the  court  held: 

.  .  .  the  rule  has  been  asserted  with  great  clearness,  that  whenever  the  subjects  over  which 
a  power  to  tegulate  commerce  is  asserted  are  in  their  nature  national,  or  admit  of  one  uni' 
facm  ^stem  or  plan  of  regulation,  they  may  justly  be  said  to  be  of  sucba  nature  as  to  require 
eidiMive  kgist^ion  by  GoogiesB.  (Gitiag  a  num^ 

(See  also  Henderson  et  al  v.  Mayor  of  Hew  Tor\  et  aU  92  U^  S. 259, 23  L.  ed,  543.) 
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In  WalUng  v.  Michigan  (116  U.  S.  446,  29  L.  ed.  691)  Mr.  Ju*icc  Bradley, 
^leaking  for  the  Court,  at  page  455,  said: 

We  have  so  often  held  that  the  power  given  to  Ckmgress  to  regulate  oommeeoe  with  fioc* 
eign  nations,  among  the  several  States,  and  with  the  Indian  tribes  is  ezdusive  in  all  matters 
which  require,  or  only  admit  of,  general  and  uniform  rules,  and  especially  as  regards  any 
impediment  or  re^icflion  upon  such  commerce,  that  we  deem  it  necessary  only  to  refer  to 
our  previous  decisions  on  the  subject,  the  most  important  of  which  are  collected  in  Brown 
v.  Houston  (114  U.  S.  622,  631)  and  need  not  be  cited  here.  We  have  also  repeatedly  held 
that  so  long  as  Ckjngress  does  not  pass  any  law  to  regulate  such  commerce  among  the  several 
States,  it  thereby  indicates  its  will  that  such  commerce  shall  be  free  and  untrammelled;  and 
that  any  regulation  of  the  subject  by  the  States,  except  in  matters  of  local  concern  only  is 
repugnant  to  such  ftecdom.  (Welton  v.  Missouri,  91  U.  S.  275,  282;  County  of  Mdbik  v. 
KinOMiS.  102  U.  S.  691, 697;  Brown  v.  HoHAen.  U4  U.  &  622, 631.) 

There  are  numerous  decisions  of  the  Supreme  Court  holding  that  when  the 
thing  to  be  regulated  admits  of  a  uniform  nation'wide  sy^emf  erf  regulation,  and 
has  been  declared  to  be,  and  is,  intcrAate  commerce,  and  Congress  ena<Ss  a  law 
to  regulate  it  under  the  commerce  clause  of  the  Federal  Con^tution,  that  the 
States  have  no  authority  to  enacft  laws  which  would  interfere  with  Federal 
regulation.  In  the  case  of  UnUed  States  v.  American  Bond  and  Mortgage  Co. 
et  fli.,  supra,  it  was  said: 

The  audnxity  of  C3ea0tew  eiteixk  to  every  mftrumentaUty  or  zgaxy  by  which  com* 
mace  is  carried  on;  anddieMcaitrdaf  Qngtess  of  the  subject  coomut^ 
latioD  k  not  to  be  demed  or  thwarted  by  die  commin^ing  of  intertete  and  inttaftate 
opentkm.  The  exwutikm  by  Coi^iress  of  ite  coofttotiaoal  pow^  intestaiB 
commerce  is  not  Iknted  by  the      that  mtiaAate  tnm^^ 

woven  dxrewidi  that  ihc  efeSive  governnnent  of  die  fixner  incidentiBy  cootnois  die 

latter.  This  conclusion  necessarily  results  from  die  supremacy  of  the  natiQail  power 
within  its  appointed  sphere.  {Simpton  et  al.  v.  Shepard,  230  U.  S.  3S2,  399,  andCMBi 

cited.) 

When  Congress  ena(%s  a  law  to  regulate  any  phase  of  interstate  commexoe, 

such  Federal  law  has  plenary  control  over  the  subje<±  and  supersedes  any  State 
law  which  may  be  in  confliA  with  it.  {Gibbons  v.  Ogden,  9  Wheaton  1, 6  L.  ed. 
23.) 

With  these  considerations  in  mind  an  approacii  may  be  made  to  the  varxms 
types  of  ordinances  in  Group  L 

(L  LfOws  providing  dire&  kcd  control  of  radio  transmission  or  apparatus,  such 

as  tlioie— ) 

-  A.  PRESCRIBING  LOCAL  UCENSES  OR  PRIVILEGE  TAXES 

Such  ordinances  are  void.  No  tax  may  be  levied  by  States  or  municipaK' 
ties  on  the  pfxeilege  cl  engaging  in  the  buoness  of  transmitting  or  receiving 
radio  communications.  Bodi  transmis^on  and  reception  are  recpnced  to  carry 
on  communication.  Neither  can  be  dispensed  with.  Each  is  essential  to  inter' 
course  and  bo^  a  transmitter  and  receiver  are  indispensable  in  effeding  inter' 
ftate  commerte.  A  privilege  tax  on  tansmitcaig  cr  seoeiving  would  be  a  tax 
on  an  indispensable  in^rumentality  of  inter^ate  commerce.  The  ri^t  c£  a 
State  to  codoA  such  a  tax  is  denied  in  Atlantic  and  Pacific  Telegraph  Co.  v. 
51209~S§  2 
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FUladelphia  (190  U.  5. 160, 47  L.  cd.  995).  The  Court,  speaking  tbrougji  Mr. 

Justice  Brewer,  said: 

No  State  can  compel  a  party,  individual,  or  corporation  to  pay  for  the  privilege  of  en- 
gaging in  interstate  commerce,  (plouceiter  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  211; 
Picl^drd  V.  PuOman  Car  Co.,  117  U.  S.  34;  Robhins  v.  Shelby  Taxing  Diitriet,  supra;  Fargo 
V.  MtcMgon,  121  U.  S.  230,  245;  PMaddphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326;  Ldottp  v.  Port  of  MMU,  supra;  A$her  v.  Texas,  128  U.  S.  129;  Lyng  v.  Michigan, 
135  U.  S.  161. 166;  McCoB  v.  Col^bmta,  136  U.  S.  104^  113;  Omtdier  v.  KcNtHC^  wpca; 
Aionu  £:^^ra»  Cmt^any  v.  Ohio,  165  U.  S.  194. 220.) 

Other  cases  to  the  same  effedt  are  Barrett  v.  City  of  Jiew  Yor\  (232  U.  S.  14, 
58  L.  ed.  483);  PoiUl  Tekgraph  Co.  v.  Adams  (155  U.  S.  688,  39  L.  ed.  311); 
Uhup  V.  Part  0/  MobOe  (127  U.  8. 640, 52  L.  ed.  311);  Weflem  Umen  T^egraph 
Co.  V.  Kansas  (216  U.  S.  1,  54,  L.  ed.  355);  Ozar\  Pipe  Line  Corporation  v. 
Monicr  et  al.  (266  U,  S.  555. 69  L.  cd.  439). 

In      la^'mentioned  case  tlie  Court  said  at  page  562: 

It  long  has  been  settled  that  a  State  can  not  lay  a  tax  on  inter^te  commerce  in  any 
form,  whether  on  the  transportation  of  subjeds  of  commerce,  the  receipts  therefrom,  or 
the  occupation  or  business  of  carrying  it  on. 

And  in  Wkit^rit  v.  Grimes,  et  dl..  atipra,  the  United  States  Di&da  Court 
for  the  Ea^ern  Di^ridt  of  Kentucky  held  void  the  Wilffiore  privilege  tax  ocdi' 

■ 

nance  above  described. 

B.  LAWS  LIMITING  THE  OPERATION  OF  RECEPTION 

APPARATUS 

A  iong'recognized  source  of  interference  with  radio  reception  is  the  so^alled 

oscillating  or  radiating  recdver.  There  are  several  ftatutes  rcfmed  to  above 
which  attempt  to  ehminate  this  source  of  interference  by  dired:  prohibition, 

A  consideration  pf  the  policy  of  such  ^tutes  immediately  shows  them  to  be 
Impossible  enforcement. 

They  are  direcfted  again^  a  whirling  sort  of  interference  wiA  radio  rccep* 
ti<Mi.  So-called  radio-frequency  impulses  which  are  received  on  a  radio  set  are 
at  a  pitch  far  bey<md  the  range  of  the  human  ear.  The  speech,  music,  or  other 
signal  is  taken  from  a  "carrier  wave"  and  "dcteded"  to  make  it  audible.  While 
a  radio-frequency  impulse  can  not  be  heard,  the  beat  note  or  heterodyne — that 
is,  the  difference  between  two  such  impulses  (where  the  difference,  mathemati' 
catty  expressed  in  cycles,  is  of  the  audible  range)— is  audible  as  a  growling  or 
whirling  noise.  But  these  beat  notes  may  be  produced  in  a  receiving  appa' 
ratus  by  a  joint  operation  of: 

(<0  Two  broadca^ing  ^a^tioiis. 

(b)  One  broadcaifting  ftation  ^d  a  neighbor  s.  receiving  apparatus. 

(c)  One  broadca^ing  ^tion  and  the  oscillations  of  one  s  own  receiving 
apparatus. 

(d)  A  ne^bor  8  and  cxnta  own  receiving  apparatus. 

(e)  The  receiving  apparatus  <rf  two  neighbors.  . 

Also,  the  following  types  of  receiving  appatato  may  osdtkte  or  prodmw 
radio-frequency  impulses: 

(4)  Regenerative  receiving  sete. 


(b)  Receiving  sets  coitaining  oscillating  tubes,  such  as  superheterodyne  sets. 

(c)  Radxylrequencyanq^iiiier  oeoemng  acts  when  out  of  aci^uftmeat  or  irof 
properly  operated. 

In  short,  almo*  every  receiving  set  is  potentially  a  source  of  this  type  of 

From  a  oonsideratton  of  tbeae  hctaa  it  is  perfedly  plain  that  a  oomplamt  of 

the  violation  of  such  a  ^atute  could  scarcely  be  traced  and  never  be  proved  in 
court.  The  matter  is  one  which  has  the  thorough  and  careful  consideration 
of  set  maniife^ftuiers.  A  set  which  is  capable  of  interfering  with  the  recep^ 
Hon  of  others  will  also  interfere  with  its  own  reception.  K^mAifedtorers  are 
therefore  compelled  to  eliminate  this  difficulty  as  rapidly  as  the  ^te  of  the  art 
permits.  It  requires  no  kgislatioa. 

Considered  from  the  standpoint  of  validity,  these  Aatutes  present  a  problem 
of  great  intere^.  A  receiving  apparatus  is  an  indispensable  in*rumcntality 
of  commerce.  Whether  the  State  can  legislate  with  reference  to  oscillations 
by  a  receiving  apparatus  depends  upon  whether  those  oscillatioDs  are  necessary 
to  reception.  If  they  are  necessary,  in  an  individual  apparatus,  die  Aatute  is 
a  re^riction  of  inter^ate  commerce.  If  they  are  unnecessary,  the  ^tute  is  an 
aid  to  commerce  and  the  responsibiUty  of  the  set  owner  for  violation  of  the 
Aatute  deprads  upon  his  knowlec^  or  the  reasonaUe  possibility  his  knowl^ 
edge  of  the  exi^nce  of  the  osciDadons,  The  prospect  of  tbe  trial  of  such 
matters  in  ao  average  poUce  or  municipal  court  is  nothing  short  of  appalling. 

C.  LAWS  RESTRICTING  THE  HOURS  OF  TRANSMISSION 

Ccxisidered  from  the  ftandpoint  d  pdicy  this  type  of  law  is  an  anachronirai. 

Motive  for  it  may  reasonably  have  exited  during  the  period  of  law  "break' 
down"  referred  to  above.  Then  ^tions  within  a  city  which  were  but  slightly 
Separated  in  frequency  miglht  have  operated  simultaneously  to  the  disguft  of 
all  persons  hearing  the  resulting  scramble  <rf  sounds.  Then,  also,  local  ftaticms 
of  high  power  and  poor  frequency  control  occupied  wide  territory  in  the 
specttum  to  the  exclusion  of  all  programs  from  a  di^nce. 
*  To-day  the  Federal  Radio  Commission  is  curing  these  troubles  as  rapidly 
and  as  thoroughly  as  the  ^te  of  the  radio  art  permits. 

Quiet  hours  were  also  provided  by  some  ordinances  to  eliminate  interference 
^wkh  bcoadcaft  recqptkm  £rom  some  amateur  .transmitting  invitations.  Ama^ 
teurs  oMnprise  liie  numerically  greateft  group  of  licenae  hokkra.  They  trans' 
mit  for  purposes  of  experimentation,  ^udy,  public  accommodation,  emergency 
coromunications,  and  training  for  the  national  defense.  Their  frequencies  are 
tiidely  sepamled  from  those  us^  in  broadcaAing*  Years  agt>  the  so-called 
spark  set  of  the  amateur  occupied  a  territory  exCttiding  over  a  large  part  of  the 
frequency  spectrum  and  could  not  be  excluded  by  the  then  used  type  of  receive 
ii^  set.  But  the  develq^mient  of  new  types  of  transmitters  by  the  amateurs 
and  of  new  types  of  receivers  for  broadcaAliAeners  has  brought  an  end  to  this 
problem.  There  can  be  no  need  for  legislation. 

In  any  event,  all  local  legislation  with  reference  to  quiet  hours  is  invalid. 
A»  was  iridicatfid  abm,  this  is  a  £iiada^ 
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^rumentalities.  The  Federal  Radio  Commissioo  has  iblly  covered  the  field. 
Of  the  general  orders  of  the  commission  now  in  effed:,  nine  deal  generally  with 
tHja  queAkm.  The  license  of  each  Nation  oxitains  specific  provisions  as  to 
hours  of  operation,  the  violation  of  which  psavims  oonftittities  grounds  for 
license  revocation.  A  further  consideration  of  the  effeA  of  quiet'hour  legisk' 
tkm  shows  its  invalidity  in  another  respect.  An  ordinance  of  a  city  in  the 
central  Staadaxd  time  aone  requirii^  cnmimmicating  tetioDs  to  observe  quiet 
hours  of  from  7  p.  m.  to  midnight  would  deprive  dkations  on  the  Atlantic  ooaft 
of  the  opportunity  to  communicate  with  it  from  8  p.  m.  to  1  a.  m.,  and  Nations 
on  the  Pacific  coaft  would  be  similarly  affedted  frooi  5  until  10  p.  m.  Such 
nation'widc  legislation  is  of  course  far  beyond  any  eoocdvabk  power  of  a 
municipality. 

a  LAWS  DEAUNG  WITH  THE  LOCATION  OF  TRANSMISSION 

EQUIPMENT 

This  dasstfication  has  been  divided  into  two  portions,  the  firft  of  which  is — 
1.  TO  PREVENT  THE  TYPE  OF  INTBRFERBNCT  KNOWN  AS** BLAHKBTIW 

This  clas8ificati<m  includes  kws  limiting  the  power  ouQmt  of  transmitters 
wi^n  the  municipality  or  designated  portions  thereof. 

In  this  in^nce,  also,  we  have  a  municipal  attempt  to  legislate  on  a  matter 
now  being  satisl^dDdly  handl^l  by  Federal  oootnd  and 
of  engineering  developnicnt  rather  than  legislation. 

"Blanketing"  is  that  type  of  interference  exiting  in  a  receiver  wherein  the 
skoals  of  a  powafiil  and  near'by  tcansnutter  appear  to  be  so  loud  and  so  wide' 
spread  as  to  reader  uaaatisfiitey  liie  recq^tioa  of  other  stgnals  on  near'by 
-channels. 

In  this  connection,  the  fir^  consideration  must  be  the  fact  that  "  blanketing  " 
is  &  fbn<ftkxi  or  dtseai&mSdc  of  the  teeemog  apparatus  and  not  of  the  par' 
ticular  transmitter  and,  as  a  matter  of  receiver  design,  tins  feature  is  necessary 
to  a  certain  extent.  A  receiving  apparatus  may  be  con^rudted  to  selecft  its 
rq^NToduoed  frequencies  over  a  broad  or  a  narrow  band.  The  broadly  tuned 
receiving  apparatus  is  i^unly  more  aobjedfc  to  "  bladbetiiig''  than  the  nanowly 
tuned  apparatus.  But  broadca^  Nations  do  not  transmit  on  a  single  frequency. 
The  carrier  frequency  is  modulated  in  ordinary  transmission  to  the  extent  of  5 
ldk)cydB8  on  dtfaer  tide  of  the  fi^qwncy  and  it  is  neoeaaary  for  a  go^ 
at  one  time  to  receive  a  band  of  frequencies  10  Idloeydes  wide.  In  ocfiftnic 
tion  the  receiver  can  not  now  be  so  definitely  limited  and  hence  it  receives,  at 
lessening  amplitudes,  a  much  wider  band.  The  engineering  problems  involved 
m  the  design  of  receiving  apparatus  are  ertnsgmdy  difficult  in  this  up9&  and 
certainly,  municipal  legislation  with  reference  to  ^tion  power  and  locatioQ  can 
be  of  no  assignee  in  the  solution  of  the  problems. 

The  Pdtetal  lUdio  CxTmimssion  has  cowered  the  fieU 
mitting  apparatus.  Bash  Hoense  specifies  an  exaift  location.  A  Aatioa  my 
not  move  unless  it  secures  the  modification  of  its  license  in  this  regard.  The 
fnmmifiiion  a<%s  m  the  licensing  of  Nations  under  the  ^:andard  of  the  public 
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ffttere^,  convenience,  and  necessity.  In  a  discussion  of  its  undentanding  of 

those  terms  the  commission,  on  August  23, 1928,  said: 

AnoOier  que^ion  which  mu*  be  taken  seriously  is  the  location  of  the  transmitter  of 
the  Aataoo.  This  is  pcopetly  a  queftion  of  interference.  Generally  speaking,  it  is  not  in 
die  public  inteteft,  convenience,  or  necessity  for  a  totion  of  sub^antial  power  (500  watts 
or  OKxe)  to  be  located  in  the  midft  of  a  tluddy  populated  community.  The  question  of 
Uje  proper  location  of  a  *ataon  with  teapeA  to  its  power  is  a  complicated  one  and  can  not 
here  be  diacuased  in  detail  Obviciuily.  it  is  de«abk  that  a  ftatiOT 

community  or  region 

■hould  cowr  that  coinmnnity  or  region  wiA  a  aigoal  «iwig 

to  conaitute  adequate  service.  , 

It  is  also  desirable  that  the  signal  be  not  ao  ftnng  as  to  Manket  reception  from  other 
Nations  operating  on  other  frequendea.  There  is  a  certain  amount  ofMantetaMt  M^  ^ 
vicinity  of  every  transmitter,  even  one  of  5,  10,  or  50  watts.  The  &wp«oaaai  uaed^by 
Nations  in  the  same  geographical  region  can  be  widely  enough  separated,  however.  so  «^ 
the  blanketing  will  not  hz  serious  from  a  transmitter  of  less  than  500  watts,  even  v«en 
located  in  a  thickly  inhabited  community.  With  ^tions  of  that  amount  of  power,  or 
greater,  the  problem  becomes  a  serious  one.  In  order  to  serve  the  whole  of  a  large  metra* 
polrtan  area,  a  500'watt  Nation  has  barely  sufficient  power  even  when  it  is  located  in  the 
center  of  the  area.  If  its  transmitter  is  located  away  from  the  thickly  inhabited  portions 
and  out  in  the  country  it  will  not  give  satisfadtory  service.  Such  an  area  can  only  be 
adequately  served,  without  blanketing  by  stations  of  gceatec  power  located  in  sparsely 
aettled  portions  of  the  near-by  country. 

TbBQKtkaUy.  therefore,  it  may  be  said  that  it  will  not  serve  public  intereA,  convenience, 
or  necesBty  to  pemiit  the  location  of  a  low-powered  Aation  in  a  large  city.  It  can  not 
hope  to  serve  the  entire  dty,  and  yet  it  renders  the  ftequency  useless  for  the  h^ners  of 
the  city  outside  of  the  small  area  immediately  sunoundii^  the  Aation.  On  the  other  hand, 
such  a  ftation  might  give  very  good  service  to  a  small  town  oc  city.  iAamd  Btport, 
Federal  Radio  Commission,  1928,  p.  169.) 

Sudi  ordinances,  therefore,  arc  invalid  in  view  of  the  general  legal  principles 
above  discussed,  coupled  with  the  fau±  that  the  Commiwmnn  is  dealing  fully 
with  the  problem. 

2.  TO  MAKE  ZONING  LAWS  APPLICABLE  TO  RADIO  TOWERS  AND 

BUILDINGS 

Where  the  purpose  of  an  ordinance  is  to  prevent  the  ercdion  of  unsightly 
towers  and  buildings  in  a  residential  or  re^ricfted  neighborhood,  and  where 
Ihc  ordinance  is  drawn  to  have  only  that  eied  without  prescribing  the  loca- 
tion of  the  Nation  as  such,  it  would  seem  that  the  ordinance  would  be  valid 
within  the  Hmitations  generally  applicable  to  2pning  ordinances.  The  policy 
•of  sudx  an  ordinanoe  is  a  aiatter  of  local  concern. 

E.  LAWS  EXTENDING  STATE  CX)NTROL  OVER  PUBUC 
UTILITIES  TO  RADIO  TRANSK4ISSION 

As  these  ^tutes  seem  to  concern  themselves  only  with  broadcaAing  fta* 
ikam,  we  disoiss  that  application  only. 

It  is  true  that  radio  bioadcaAing  katioos  axe  lioeased  in  ''pubUc  intereft, 
convenience,  or  necessity,"  a  phrase  borrowed  by  the  Congress  from  puUic 
utiUty  law.  But  from  this,  as  has  been  repeatedly  pointed  out  by  the  Com- 
mission,  it  does  oak  follow  that  the  broadcafting  Nation  is  held  out,  either  by 
itself  or  by  the  law,  as  a  pubUc  utility  for  the  tnumaissim  of  btoadcaAs.  It 
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w  a  public  lOSity  hem  die  Aandpoiiie  of  tbr  tmeptimi  ei  hmfiniAik  Tke 

dedication  to  the  public  of  a  radio  program  when  it  is  transmitted  by  a  broad' 
ca^  ^tkm,  the  present  iixQ)oaiifaiHty  of  limiting  its  reception,  and  the  necessity 
iSsxt  the  prograBBB  besoanmgedaa  to  iirtcseeft  tlie  tadtt  emaimitf'---'^bae 
are  tlie  tilings  wherein  ihe  pubfic  udlity  aspect  of  racEb  broadba^g  appears. 

In  its  ^atement  filed  with  the  Court  of  Appeals  for  the  Di^ridt  of  Columbia 
m the  WENIW  WLS,  and  WCBD  appeals^  the  CnmiiMwion  said: 

As  an  inArument  for  the  communication  of  inteUigence,  a  broadcasting  ^tion  has  frc 
quently  been  compared  to  other  forms  of  communication,  such  as  wire  telegraphy  or  teleph* 
ony,  or  point'to^point  wireless  telephony  or  telegraphy,  with  the  obvious  di^indtion 
that  the  messages  from  a  broadca^ing  ^tion  are  addressed  to  and  received  by  the  general 
public,  whereas  toll  messages  in  point-to-point  service  are  addressed  to  single  persons  and 
attended  by  safeguards  to  preserve  their  confidential  nature.  If  the  analogy  were  pursued 
xvitb  the  usual  l^^al  iiKddeats,  a  broadca^ing  Nation  would  have  to  accept  and  transmit 
for  all  peraoDS  on  an  equal  basis  without  discrimination  in  charge,  and  according  to  rates 
fined  a  governmental  body;  this  obligatum  would  extend  to  anything  and  everything 
aay  mesnber  of  the  public  might  desire  to  communicate  to  the  li^etdng  public,  whether  it 
GDOBte  of  music,  pcop^anda,  reading,  advertising,  or  Dvibtnot.  The  puUic  would  be 
de^ml  of  ^  advantage  of  the  self^io^osed  censocahip  exercised  by  the  program  diredxira 
of  Ixoadcaftmg  ftatiQQs  trin»  £x  1^ 

win  sebS  entectatonient  and  edocatiomJ  features  wcax&sg  tt>  tie  med$  and  6mm  of 
tibek  tnvisiUe  au<&Dce8.In  tlie  present  «atfe  of  the  art  tbere  is  no  war  of  it^^ 
number  of  ftations  wMtout  great  injury  to  tile  fitamg  pubBc,  and  yet  dxMMndi  of  dta« 
tions  might  be  necessary  to  accominocfate  all  the  sidiv^uats  who  instft  on  aidlf^  ddr 
views  through  the  microphone.  If  tlere  are  many  such  penrons,  as  tliere  undoubtedly 
are,  the  results  would  be,  fir^,  to  crowd  mo^  or  all  of  the  better  programs  (^tfae  air;  and  , 
second,  to  create  an  almo^  insoluble  problem — i.  e.,  how  to  choose  from  among  an  excess 
of  applicants  who  shall  be  given  time  to  address  the  public  and  who  shall  exercise  the 
power  to  make  such  a  choice. 

To  pursue  the  analogy  of  telephone  and  telegraph  pubBc  titffities  is,  therefore,  to 
emphasize  the  right  of  the  sender  of  messages  to  the  detriment  of  the  limning  public. 
The  Commission  believes  that  such  an  analogy  is  a  mistaken  one  when  applied  to  broad' 
casing  ^tions;  the  pmphafiift  should  be  on  the  receiving  of  service  and  the  ^andard  of 
pubUc  interest  oooveotene^  or  necessity  should  be  con^xued  accordingly. 

Neither  the  Federal  Radio  Conicaission  nor  the  Radio  Adt  of  1927,  as  amended, 
{daces  a  broadca^  ^tiOQ  in  the  classification  of  a  public  utility  from  the  ^tand< 
pGint       tlie  ^ticm  is  ompelled  to 

desiring  to  purchase  it,  for  any  and  all  purposes  and  any  and  ail  types  of  use. 
Such  a  requirement  would  carry  within  it  the  germs  of  the  de^ru<ition  of 
American  syftem  of  broadca&ing. 
The  attempted  imposition  by  States  upon  broadca^g  ^ticms  of  a  Aandard 

different  from  that  of  Federal  law  is  invalid. 

F.  LAWS  CONCERNING  THEMSELVES  WITH  THE  SUBJECT 
MATTER  OF  RADIO  TRANSMISSION 

The  authority  of  the  Federal  Radio  Commisiinn  over  the  subject  matter  of 
a  fadio  bromka*  »  &ii!ted  by  the 

1927  which  provides  only  again^  the  use  of  'obscene,  indecent,  and  profane 
kngyage.''  The  sedoon  provides  that  nochiog  in  the  A^  shall  be  underAooc), 
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or  oonftraed  to  grre  the  licensing  authority  the  power  of  censorah^  oi  the 
poxver  to  inOsffocf  wiA  ibt  ti^t  of  fctt  speecKi. 

tJndcr  other  secftions  of  the  Adt,  the  Commission,  in  detennhiing  wilcAcfthe 
renewal  of  a  ^tion  Irccnsc  is  in  the  public  intcre*,  convenience,  or  necessity, 
may  CTniwder  the  type  of  ^ps[Offm^  and  the  chacadiec  of  utterances  pcoomlgated 
by  the  ^tion. 

So  far  as  concerns  defamatory  matter,  the  common  law  di^ncftions  between 
libd  and  slander  (both  as  to  criminal  and  civil  responsibility)  seem  to  be  based 
iipon  t&e  foore  permanent  natore  and  the  wider  dgsemmat^ 
ments.  The  invention  of  radio  broadca^ing  has  created  a  meatns  of  gnrmg  to 
oral  defiimatory  utterances  a  wideness  of  circulation  greater  than  that  now 
graeralif  g^vea  to  written  detonations.  A  ^tute  such  as  that  of  Illinois, 
supra,  wWA  extends  hw  of  fibrf  to  radio  faraodcaft  defamatkxz  is  weft 
within  the  modern  legislative  spirit,  and  may  well  be  enad^d  anywhere  pRK 
vided  prc^lems  of  extraterritorial  legislation  are  avoided. 

Thoe  are  abo  Aatiites  leqmrii^  Atkins  located  witfim  a  State  to  do  certaiii 
broadca^ing  for  the  State  or  its  pdbce  department.  In  odier  fields  of  com' 
mcrcc,  such  ^atutes,  being  of  a  local  characfter  and  designed  for  the  safety  and 
.  wd£aure  of  the  residoits  of  the  locality,  would  be  held  valid.  It  being,  however, 
^  essential  iiature  of  radfo  traosmiBBioiis  ^t  tb^ 

of  such  a  ^atute  would  be  queftionable,  particidarly  if  the  matter  lequiied  tt> 
be  broadca^  were  extensive. 

IL  ANTINUJSANGE  LAWS 

A.  POR  THE  CONTROL  OF  LOCALLY  ORICSNATING  ELECTRI- 
CAL INTERFERENCE  WITH  RADIO  RECEPTION 

Interference  with  radio  reception  has  been  classified  as  (a)  radio,  (b)  atmos' 
pheric,  and  (c)  indu^aive.  Int^erence  springing  from  radio  sources,  trans' 
mitting  and  receiving  apparatus,  has  been  discussed  above  in  coonedion  with 
Aatutes  seeking  to  relfevc  it.  Atmospheric  interference,  or  **«atfc,"  inheres 
in  the  medium  we  are  compelled  to  use  for  transmission.  Some  scientific 
eiperimentaticn  has  taken  place  with  "^tic  filters,"  but  as  yet  there  is  no 
inftance  of  munkipal  legislatkxi  to  regjokte  this  problem. 

The  classification  of  indu<ftive  interference  inchidcs  all  interference  ocigp 
Dating  with  devices  of  a  nonradio  characfter  which  by  reason  of  their  essential 
na:bire  oc  certain  imperfedaoos  in  the  devices  causes  them  to  emit  impulses 
which  become  audible  in  a  radkyteoeiving  apparatus.  (The  use  of  die  word 
*'indud;ive*'  in  tins  connedtion  comes  only  from  the  la^  of  a  better.  The  word 
is  here  used  in  a  very  broad  sense.)  The  prevention,  tracing,  and  cure  of  such 
interfeiraice  is  the  idbje(2  of  a  amsidoaUe  technical  literature. 

The  legislative  attach  on  Ais  type  of  mterferencc  comprises  tke  great  majoritf 
of  local  enacftments  on  radio  subjedts.  The  states  seek  variously  to  prohibit 
die  use  of  such  devices,  to  TeStn<X  their  operation  to  certain  hours  of  the  day, 
ot  to  compel  the  attadtuneiit  to  them  of  certain  conedtive  devices  known  as 
''chokes"  or  '^filters.** 
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Indudive  radio  interference  is  of  three  general  classes,  (a)  from  defects  in 
electrical  power  tranMois^on  circuits,  (b)  ham  certain  induftdal  uses  o '  elec^ 
tricity,  and  (c)  from  eledtrical  appliances  used  in  the  household,  Ax)re,  and  c^ce. 

It  should  be  considered  whetlier  there  is  a  necessity  for  legislation  in  any  of 
ibeae  three  classes  c£  cases. 

<0)  INTEREERENG3B  FROM  DEESCTS  IN  ELECTRICAL  POWER  TRANSMISSION 

OccasjooaUy  slight  breaks  occur  in  an  elecSxical  poweT'^transnrifflion  line 

whereby  a  condition  of  continuous  sparking  occurs.  (AccmttmK)us  ekdxical  sparik 
frequently  becomes  an  arc.)  The  occurrence  of  such  a  condition  in  the  dired:  line 
of  dbeoBCuit  is  rare  and  more  frequently  the  arc  takes  place  as  a  partial  short' 
circuit  across  two  wires  or  from  one  wke  to  ground  tlmm^  the  medium  a 
defective  insulator,  a  broken  branch,  a  damp  pole,  a  '"leaky  transformer,**  or 
some  similar  path.  Such  an  arc  is  in  effe<it  a  radio  transmitter  and  it  gives  out 
impulses  whidi  cai;^  mtecference  witlx  receptkm.  These  impulses  are  carried 
along  the  lines  of  the  powo:  company  in  the  same  manner  as  the  so^alled  wired 
wireless.  They  cause  an  interference  with  radio  receiving  apparatus  along  the 
entice  circuit.  This  interference  varies  inversely  according  to  the  di^^ince  be^ 
tween  the  receiving  apparatus  and  the  neareft  conduding  wire  and  according 
to  the  angle  between  that  wire  and  the  antenna  c£  the  receiving  apparatus.  It 
is  affected  by  the  type  of  receiving  apparatus  and  innumerable  other  factors. 

It  moA  be  remembered  that  such  a  condition  interference  springs  from  a 
cause  which  represents  a  direct  financial  loss  to  the  power  company.  As  the 
matter  was  aptly  ^ated  by  one  power  company  executive,  "  We  are  intere^ed 
in  selling  power,  not  broadca^ing  it."  These  companies  are  interested  in  the 
coaeOkxi  of  power  leaks  indep^ident  of  the  queftion  of  interference.  Their 
location  involves  inve^igation  and  *udy,  the  collcdion  of  data  as  to  complaints 
along  the  many  portions  of  the  circuit,  and  an  analysis  of  the  circuit  diagrams. 
Power  cooq^anies  all  over  the  country  maintain  departments  for  the  correddon 
of  interference.  The  internal  economy  of  their  organiasitkxis  as  weU  as  the 
maintenance  and  development  of  public  good  will  require  it. 

For  this  purpose,  electric  railways  may  be  considered  as  power-di^ibution 
companies.  Th^  have  similar  problems. 

Obviously,  no  penal  or  crimioal  legislatiom  is  a  proper  mediod  of  dealing 
with  the  situation. 

There  is  another  type  of  powei'transmission  interference  caused  by  direcft 
indwftioD.  It  is  a  physical  law  that  when  there  are  two  dose  and  parallel 
conducftors,  in  one  of  which  an  alternating  cictftrical  current  flows,  a  voltage 
is  induced  in  the  other  causing  a  similar  current  flow  there.  Hence,  if  the 
receiving  antenna  of  a  radio  apparatus  is  eredted  close  and  parallel  to  a  power 
transmission  line,  a  hum  of  the  order  of  the  line  frequency  will  be  caused  in 
the  receiving  apparatus.  This  form  of  interference  has  received  judicial  con' 
sideration  as  between  public  utility  lines  in  the  following  cases :  Paris  Ekdric, 
etc.,  Co.  V.  SouOiweitem  Telephone  and  Tekgr&ph  Co,  (1894),  27  S.  W.  (Tex.). 
902;  7<lehras\a  relephone  Co.  v.  Yor?t  Gas  Co.  (1889),  27  Nebr.  284;  WOtem 
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Union  rekgraph  Co.  v.  Los  Angefes  EkSMc  Co.  (Circuit  Court.  S.  D.  Cali* 

fomia,  1896).  76  Fed.  178. 

As  it  concerns  radio  reception,  however,  the  solution  is  a  simple  one; 
antennas  should  not  be  so  oooftnKfted.  Legislatioa  could  not  compel  the  re- 
moval or  recontodtion  of  an  expensive  transmission  Enc  merely  in  the  intoeft 
of  individual  radio'set  owners,  nor  could  it  prevent  the  con^dion  of  such 
aUne. 

(b)  INTERFERENCE  FROM  CERTAIN  INDUSTRIAL  USES  OF  ELECTRiaTY 

There  are  also  indu^tirial  activities  which  cause  interference  with  radio  recep' 
tkm.  For  example,  "piec^tatoc"  devices,  which  are  designed  to  control  smoke 
and  noxious  fumes  by  d«  oration  of  an  intense  ekcarical  field  witWn  the 
are,  in  effed:,  radio  transmitters.  Interference  is  also  caused  by  arc  wddei8» 
portable  drills,  motors  and  generators,  bell  ringers,  thermo^ts,  and  ^ting 

Practically  all  these  devices  can  be  cured  of  their  interference  eSeOs  by  repair 
or  the  addition  of  filtering  attachments.  In  this  connexion,  each  indu^ry  is 
greatly  concerned  with  the  maintenance  of  public  good  will  as  well  as  efficiency 
in  its  own  processes.  The  occasion  when  a  manu£iduier  refuses  to  cotreift  an 
abuse  once  it  is  called  to  his  attention  is  so  rare  that  certainly  mere  local  legis* 
lation  is  not  the  taoSt  effective  weapon.  In^ances  are  known  to  every  radio 
trades  association  wh«e  manufedairers  have  gone  to  expense  aggregating 
thousands  of  dollars  purely  for  the  purpose  of  eliminating  radio  interference. 
Surely,  it  would  not  be  expedted  that  merely  because  of  the  passing  of  an  ordi' 
nance  by  a  community,  an  indu&ry  should  go  to  prohibitive  expense. 

Individual  plants  which  can  not  be  brought  to  voluntary  or  cooperative  con' 
trol  may  be  treated  as  is  sugge^ed  m  the  next  kSkmiag  dassificatioQ. 

(c)  INTERFERENCE  FROM  ELECTRICAL  APPUANCE8  USED  IN  "IHE  HOUSE' 

HOLD,  STORE,  AND  OFFICE 

The  spark  and  the  arc,  together  with  their  accompanying  radio  interfeienoe, 
are  found  in  hundreds  of  appliances  in  common  use.  In  some  such  appliances 
the  difturbanoe  is  a  necessary  part  of  the  apparatus.  Examples  of  this  are 
X  ray,  violet  ray,  and  diathcraaic  machines. 

In  these  cases  radio  interference  is  cured  or  prevented  by  the  insertion  of 
attachmrats  which  prevent  the  flow  of  the  radio-frequency  impulses  back  into  the 
power  lines  for  general  dissenanation.  In  other  devices,  the  interference  is  not 
necessarily  produced  by  the  operation  of  the  device  and  is  due  only  to  improper 
design  or  to  a  defecft  which  has  developed.  Devices  of  this  charadter  are  heat' 
mg  pads,  vibratory  battery  chargers,  eledxic  sign  "flashers,"  and  motors  and 
controls  such  as  those  used  m  vacuum  ckaneca.  dedzk  atoffMa,  washing 
machines,  elevators,  and  innumerable  other  devices. 

The  holding  of  a  householder  to  a  criminal  or  penal  responsibility  because  of 
the  mete  ownership  or  operatioo  of  a  device  within  this  classificatinn  is  certainly 
unju^. 
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Whether  the  device  causes  inteiiecence  through  lack  of  ''choke''  or  ''filter^* 
attaduDcaQts  or  tfaroi]^  inqpfoper  desi^  the  cute  foe  the  intet^Eaoenoe  ivs  in  ^ 
educatkn  the  manu^Kfturer.  Many  brands  of  devices  have  become  spedficatly 
known  as  interference  producers  and  this  reputation  is  compelling  manufadturers 
to  ioprove  their  con^tnK^on.  Already  a  large  ouinher  such  appliances  carry 
the  guarantee  of  the  soaka  that  they  wiU  xkA  produce  intei&rence  miih  mdh 
reception.  The  importance  of  the  work  along  this  line  of  trades  associations  has 
been  tremendous  and  the  time  will  soon  arrive  when  this  type  of  interference 
wffl  no  longer  cdft* 

In  ooany  ctties,  however,  ordinances  of  general  application  have  been  enaded 
where  the  real  purpose  has  been  to  reach  individual  offenders  who  knowingly 
aa>d  jgrMftently  ogaat^  intfffferfnrf ^produring  devices  qf  wide  eSs^  refwiqg 
to  ^ttadx  cdxedive  apparatus  or  to  malce  repairs. 

As  to  such  persons,  ordinances  are  valid  if  reasonable.  In  audi  af^^ications, 
the  ordinances  are  in  nowise  burdens  on  inter^ate  commerce  but  are  rather  in 
aid  theoDDf.  Ihisy  one  mMua  the  power  of  the  State  to  ga^eu&at  and  aibaUe 
nuisaoKes. 

(See  Ccorgi^own  v.  Alexandria  Canal  Co.,  12  Pet.  91.) 

An  ordtoaoce  dxaiwn  for  such  a  purpose  should  be  eo  phrased  as  to  be  in^ 
applkadble  to  persoos  not  gmky  o£  either  wilibl  or  negb^t  diais^^d  of  the 
radio  reception  rights  of  the  community.  A  specimen  <rf  such  ordinance  is  at' 
tached  hereto  as  Appendix  A.  It  is  not  offered  as  a  ''model"  ordinance,  but 
rather  as  a  general  ordi'nanrf:  ix^sich  inay  he  diangcd  to  cover  exi^^  conditions 
wfakhvarywithdifeceotdties.  Itiepreseatsliieliinitlowh^ 
may  con^itutionally  go  in  this  matter. 

•Speaking  £^:aecaUy>  the  problem  of  interference  frooa  nonradio  devices  is  one 
to  be  sohitti  by  cooperation  ai^  infoonatiaa  b^;wee&  utilities, 

manufecfturers,  listeners*  organizations,  and  trades  assodations  rather  than  by 
legislation. 

There  is  little  to  be  gained  by  the  enacftment  of  ordinances  imposing  different 
Aaadards  in  the  variovis  ^QiamiinUaes  aad  which  delegate  the  hawdling  of  the 

mtcrference  problem  to  municipal  enforcement  officers  who  are  possibly  unfa^ 
juiliar  with  it. 

Speaking  over  radio  ftatkm  WFBM^n  Apnl  26. Mr*  Aodiew  J.  Allen, 
Aea:etary  of  the  Indianapolis  BraadcaA  lifteners*  Association,  aaui: 

The  officers  of  tbe  Indianapolis  BroadcaftUteoesi"  AaaQciation  view  withdUbw  and 
aiam  ahs  ilainpunun  and  disorganking  tendency  absaro  by  the  radio  li^^neia  in  some 
mmmttiag  to  ill-advised  loethaja  in  Jl»  tSoU  to  prevent  radio  interfecences  which 
cxMiUtekicatedaQdffBoiedieddiiaR^  Laws 
and  dty  ocdioaiices  tint  ans  nm 
aiid  ii4ii«ace  aotn  df  de«tatotlf^^ 

ndfcAatfoMl IstfihifiMMi^  m  aaeias toik jfaftw  mmiotmdvltmiy  namrwiiai 

B.  LAWS  FOR  THE  CONTROL  OP  LOUD-SPEAKER  OPERATION 

The  operation  of  loud  spealccrs  so  as  to  annoy  or  diftudb  ifce  ovmer  or  ocsoii'' 
pant  of  adjoining  property,  or  those  who  live  in  the  community,  has  been 
declared  a  mitsaDoe,  and  such  o^atkMi  has  been  ^joined  by  a  Massachusetts 
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court  and  upheld  by  the  SufweDde  Court  <^  diat  State  in  Stodder  v.  Eaten 

Talking  Machine  Co.  (247  Mass.  60, 141  N.  E.  569).  • 

Such  a  law  is  purely  local  in  its  character  and  effecft.  The  States  have  the 
audiority  under  llse  polioe  pofwer  to  regdafte  hcA  mmnn^n  isr  to  praUbit  tbe 
operation  of  such  apparatus  if  the  operation  fbereof  becomes  a  nuisairce* 

There  is  appended  (Appendix  B),  an  ordinance  which  may  be  sugge^d  for 
mmkipalities  desiiiiig  l^islation  dF  this  charadser* 

m.  LAWS  MALING  WITH  i^ARATUS  CONSTRUC- 
TION 

A.       TO  aQL£S»  QUY  WiR£S.  ANTmNM,  £TCL 

AS  TO  wmuG 

TJbece  ane  many  iiasards  in  the  use  of  radio  ajppaatus.  Boorly  con^rud^d 
ta^mjB       ccibiPK  property*  Antennas  may  bceak  and 

come  into  contaA  with  high  potential  circuits,  leading  death  into  the  house' 
hold.  Poori^  con^xuded  or  unproteded  wire  lines  are  eledxocution  and  £re 
Jbazards. 

There  is  much  legislation  dealing  witih  these  dangers.  Sudi  legislatxm  is 
valid  when  reasonable  and  not  in  conflid;  with  legislation  of  the  Federal  GkW' 
miment.  Qiew  Tor\,  Hew  HMcn  &  Hmford  RaUroad  Co.  v.  H^w  Torl^, 
165  U.  S.  628  (1897)0  ^^^^  matters  there  is  no  national  kgislatiofi  of  this 
charader,  nor  does  it  appear  that  it  is  of  such  a  nature  as  to  indicate  tihc  desire 
of  Congress  that  it  shall  be  uncontrolled.  It  is  plain,  however,  that  with 
le^xDCt  to  apparatus  used  in  radio  transmission,  ihe  municipality  would  not 
have  iche  power  to  prevent,  by  ordinance,  ^e  type  of  conArudian  reasonably 
necessary  for  the  ^tion  to  transmit  to  the  full  extent  of  its  Federal  license. 

OONCLUSION 

The  development  of  each  of  the  major  inftrumentalities  of  interftate  coop 

merce  in  the  United  States  has  been  accompanied  by  long  and  expensive  qoaT'^ 
eels  over  the  power  to  i;eg!ulate  them.  Thousands  of  ordinances  have  been 
'eaatted  <x#  to  ht  fantd  kmM  «:  vrnwrn.  U  ladn  xwnnnirattttn  is  no«r 
to  traverse  tf^  san^ route,  a  vitdtfement mite  development ^irdl Ik 

handicapped.  Radio  by  its  physical  nature  is  the  mo^  nation-wide  of  all  our 
lym^m^raa]  agencics.  £qually  it  is  the  mo^  sensitive  to  le^gulation.  The 
guiding  prmc^  flF atl—ytad  Incil  -cantMl  AmM  ht^mum  <mtiutu 


APPENDIX  A 


AN  ORDINANCB  PROHIBrnNG  BLBCTRICAL  INTERFERENCE  WITH  RADIO 
RECEPTION.  AND  PROVIDING  FOR  FUNBHMBNT  FOR  THE  VIOLATION 
THEREOF 

Bt  it  Ofdabici  hy  •  

SKiwl.  ThatitdiaUbeuQhwfuIfera&ypmoiufinn^ 
tioQ  kncymngly  or  ivaatooly  to  opentte  or  cause  to  be  operated,  any  machine,  device.  ^Mintiia> 

CT-  fa^tm#>nt  «f  any  Had  wfaataoever  wiritta  tiie  corpontte  limits  of  the  city  of  

between  tbe  hours  of  o'clock,  . .  m^  and  12  o'dock  midiiiglit.  the  operation  of  which 

shall  cause  reasonably  preventahk  dedrical  interference  with  radio  reception,  within  said  moniO' 
ipal  limits:  Provided,  however.  That  X^ray  pidures,  examinations,  or  treatments  may  be  made  at 
any  time  if  the  machines  or  apparatus  used  dweforare  properly  equipped  toavoid  afl  unnecessary 
or  reasonably  preventable  interference  wiA  radio  reception  and  are  not  negligently  operated.  ^ 

Sec.  2.  That  this  ordinance  shall  not  be  held  or  conned  to  embcMe  or  cower  the  rqpilation 
of  any  transmitting,  broadca^ing  or  receiving  instrument,  apparatus,  or  device^  usrf  or  useful  in 
inter^te  commerce  or  the  operation  of  which  in^rument,  apparatus,  or  device  is  licensed  or 
authorized  by  or  under  the  provisions  of  any  ad:  of  the  Congress  of  the  United  States. 

Sac  3.  That  every  person,  copartnership,  association,  firm,  or  corporation  violating  any  of  the 

provisions  of  this  ordiconce  shall,  upon  conviAion,  be  punished  by  fine  of  not  less  than  

^}^ra  nor  more  than  dollars,  or  by  imprisonment  in  the  city  jail  for  not  less  than 

 days  nor  more  than  days,  or  by  both  such  fine  and  imprisonment.  Each  day 

^^if^  which  such  violation  continues  shall  con^itute  a  separate  ofiense. 

Sk;4.  That  tM«  ^im'¥^  ^fe^  ^       follow  leguitement  of  State  laws)> 


APPENDIX  B 

AN  ORDINANCE  PROHIBITING  THE  OPERATION  OF  MECHANICAL  DEVICES, 
MACHINES,  APPARATUS,  OR  INSTRUMENTS  TO  INTENSIFY  OR  AMPLIFY 
THE  HUMAN  VOICE  OR  ANY  SOUND  OR  NOISE  BY  WHICH  THE  PEACE  OR 
GOOD  ORDER  OP  THE  NEIGHBORHOOD  IS  DISTURBED  OR  PERSONS  OWNING. 
USING.  OR  OCCUPYING  PRCaPBRTY  IN  THE  NEIGHBORHOOD  ARE  DISTURBED 

OR  ANNOYED 

^ ddtfttisd by  •••••••••  

SkhomL  That  it  flhafl  be  unbwfiil  for  anf  person,  copartnership,  assocta^ 

tion  knowingly  or  wantonly  to  use  or  operate,  or  to  came  to  be  used  or  operated,  any  mechanical 
device,  madane,  apparatus,  or  mftrument  for  intensttcation  or  asnplificatinn  of  the  human  voice 
or  any  sound  or  noise  in  any  public  or  private  place  in  such  manner  that  the  peace  aiKi  good  order 
of  the  neighbohood  is  diAurbed  or  that  persons  owning,  using,  or  occupying  property  in  die 

neighborhood  arc  disturbed  or  annoyed.  .     .  ^ 

Sec.  2.  That  every  person,  copartnership,  association,  firm,  or  corporation  violatuig  any  of  the 

provisions  of  this  ordinance  shall,  upon  convicftion,  be  punidied  by  fin^of  not  less  littn  

dollars  nor  more  than  dollars,  or  by  imprisonment  in  the  city  jail  for  not  less  than 

 days  nor  more  than  days,  or  by  both  such  fine  and  imprisonment.  Each  day 

during  which  such  viobtion  continues  shall  con^itute  a  separate  offense. 
Sbg.  3.  That  this  ordinance  shall  take  cffccft,  etc.  (here  follow  requirement  of  State  laws). 

(16) 
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